
BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER O F
ACTIVE CONSTRUCTION CO !PANY, )

	

App ellant, )

	

PCHB No . 11 0

vs .

	

)

	

FINDINGS OF FACT ,

	

}

	

CONCLUSIONS AND ORDER
PUGET SOUND AIR POLLUTIO N
CONTROL AGENCY,

}
Respondent . )

This ratter, the appeal of a 5230 civil penalty for an allege d

violation of respondent's outdoor fire rules (Section 9 .02(b) o f

Regulation I), came before the Poll .:tion Control Hearings Board (Walt

Woodward, hearing officer) in p roceedi n g s held at the Tacoma law office s

of Burkey, Marsico, Rovai and McGoffin at 9 :30 a .m ., June 16, 1972 .

Appellant was represented by [}alter H . Smith, its president, and

respondent appeared through its counsel, Keith D . McGoffin . Evan W .

Aaron, a Seattle court re porter, recorded the proceedings .

The matter became a formal hearing after respondent indicated i t
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1 'saw no possibility of a cororomise settlement . Witnesses were sworn an d

testified . Exhibits were admitted .

On the basis of testimony heard and exhibits examined, the Pollutio n

Control Hearings Board prepared Proposed Findings of Fact, Conclusion s

and Order which were submitted to the appellant and respondent o n

July 26, 1972 . No objections or exceptions to the Proposed Findings ,

Conclusions and Order having been received, the Pollution Control

Hearings Board makes and enters the following :

FINDINGS OF FAC T

I .

Ap pellant, engaged in construction in the Gig Harbor area, ha s

frequent need of outdoor fires to di s pose of natural vegetation i n

connection with land clearing .

II .

With only two exceptions, ap pellant has had an enviable record o f

cooperation in compliance with outdoor burning regulations of respondent .

In May of 1970, it was issued a Notice of Violation (with no civi l

penalty invoked), but within two days of that Notice, appellant expressed

_j

	

_ `ten regret of t1'e violation, indicated it uas not aware that it ha d

20 been in violation and requested copies of all regulations pertaining t o

outdoor burning . Since that incident, and until the instant matter ,

a ppellant had a 22 month record of consistent cooperation with respondent

in the obtaining of and observance of required burning permits . Thi s

record won the praise of officials of respondent .

III .

On March 3, 1972, at a site on the Otto Jahn Road, near Gig Harbor ,
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'r4

1 iPlerce County, appellant, operatin g .:ner a valid burning permit issued

2 Eby respondent, was attempting to i gn ite a rain-soaked pile of natura l

vegetation . He used rubber tires to encourage combustion .

17 .

On the face of the burri ng per: t issued to appellant there is a

printed warning which says the permit is "void if the fires contai n

tires . .

V .

Appellant admits the deliberate violation, expresses regret for i t

and declares it was occasioned by extreme frustration at being unabl e

to get the soggy waste material to i gnite . Since the instant matter ,

appellant has purchased an approve: :,Ind machine to aid in obtainin g

combustion, and has continued to b_rn in compliance with regulation s

of appellant .

From these Findings, the Pollo=ion Control Hearings Board come s

to these

CONC? =SIONS

A ppe llant has in violation of Section 9 .02(b) of respondent' s

Regulation I on ~larch 3, 1972 .

II .

In view of the deliberate violation and in view of respondent' s

policy of invoking civil penalties for a second Notice of Violation ,

Notice of Civil Penalty No . 236, in the maximum allowable sum of $25 0

is reasonable and proper .
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III .

To err is human . And to err, ad:iit it in all frankness and expres s

profound regret for an inte ;perate act are factors worthy of consider-

ation, particularly if the Yecord, over a long period of time, is voi d

of similar infractions .

From these Conclusions, the Pollution Control Hearings Board issue s

this

ORDE R

Notice of Civil Penalty No . 236 in the sum of $250 is sustained an d

the appeal thereto is denied . Howe ver, the matter is remanded to

respondent with the suggestion that immediate payment of $100 by

appellant be required with the balance of $150 suspended and collectabl e

only upon conviction of appellant of any subsequent violation o f

respondent's Regulation I .

DONE ate*~i\c,	 , Washington this 	 k) \ L day of August, 1972 .

POLLUTION CONTROL HEARINGS BOARD

\\I\

	

t~ ~t~ ~
MATTHEW W . HILL, Chairman

.---

V'	 /•ELI / _	 1

JAMES T . SHEEHY, Membe.r
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WALT WOODWARD, Membe7-
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